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This eppeal is made pursuant to section 25667 o
the Revenue and Taxation Code from the action of cne Brarcnlse
Tax Board on The protests of Grace Bros. Brewing Compeny
egainst vrooosaed assessments of additlonsl Irenchils o tax i
the amounts of ©3,092.60, wl,hék.hl, and 41,396.0% fo uae
years 1950, 1961, and 1962, respectively.

The first gquestion for cons e*at¢on is whether
aopellant was entitled To deduct acoﬂ661a ion allowezaces Ior
certain dbrewery assets for the years 1960, 1961, snd 1982.

Avpellant is a domestic corporation engaged in the

manufacture and distribution of becr. 1T elso conducts a
ferming overation. It discontinued nanufacture of beer in
1953, but re S’uud production in An¥ril 1953 vhen new mariels
were acouired for ite product. ¥rrior to 1953, apvpellant had
established a olan of desreciation for cerleln of its brewery
assets and had deducted amounts of depreciation therefor. Fon
the period 1953-1958, it did not deduct any depreciavion
2llowences for these assebs. During this pericd it had no
trade income Trowm its brewery operation end sustalned operaling
losses from 1its ferming operation.
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Resnondent maintainsg that the brewery ascetls were
tused in the tﬁ"de or business® of appellent and were fully
‘depreciated prior bto the year 1960 under the plen of depreciation
adopted for the assets prior to 1953. It submits that Lo
deductions for depreciation of these asseltsc are allowable for
the years 19560 uhrou;L 1962,

Lppellant ends that during the vears 1953 through
1953 the brewery assets were nol used in a trade or pusiness
because 1» vas compl—uely out of The brewery business agnd was
holding the assets for sale. Thezefore7 it argues, no
depreciation deductions were alloweble JuLﬁﬁg those jears and
the assets cenmot be considered fully depreciated before 1960,

Section 21349 of the Revenue and Taxation Code

provides:

(2) There shsell be allowed as a
depreciation deduction & reagsonable alliowance
for the exhaustion, wear and tear (including
a reasonshble allowaznce for obsolescence)--

(1) Of property used in the trade or
business;
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Tedersl courts.

It is settl
depre01atjon alloweance
business on his return
occurred aand may not in a
Realty Co. v. Comnissioner, ®.24 HQS, cert. dismi

279 U.5. ©76 [73 L. d. 1010: ) The failure to nake
use of bus¢nes~ property does not prove the absen
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depreciation.  (Indenendent Brick CTo., 11 B.T.4. 862,
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FProverty used in a trade or br51ne;s inciudes all
property "devoted to the trade or business! though no actual
physical use is made of the properiy auring a given vear.,
({ittredse v, CO““J“CWOQOfg 58 F.248 632.) liere idleness for
protracted oef¢o s does not change the character of properiy
previously established as business property. (Yellow Cab Co. V.

i )‘ Fo Supo. 9933 wilson Line, Ime., & T.C. 3943
uo° v° nnissioner, 159 F.2d 209.) Froperiy oace
i ed as resainiang in such use until

tndrava I usiness purposes.
supray Low: Corp., T.C. vieno.,
80)

ed by eppelliant consists of a
erstion dquring which vime The

for sale. ZThis 1s insufficient
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During the yesrs 1950 and 1951, @Wnil G. Biavaschi,

a beer distributor, beceze indebied To apnellant on an open
trade account. In 1956, Biavaschi and his wife executed 2
demend note for the umpzid balance of the indebtedness, wnich
totaled ,22,101. Sk, No peyments were recelved on the nove, and
a rene Val note was executed on April 18, 1950. LT the time the
reneval note was executed, Blsvaschi esdvised OQCL¢c1 s
attorney thatl he would discharge the obliéa don in bankruptcy
iy oressea for collection. Appellant's attorney ascer talned
that.the debtor was employed on salery and owvned an equliy in
his ﬂOM° The attorney acdvised appellant in 1960 anu "tne
chenges of recovery on tnis noltes are nolt very good. The
emount of The indebiedness vas deducived 1n That year.

he Revenue and Taxation Code permits
become woritnless within The incoune
counterpart of section 166 of the

.
pecone worthless in a given year
tive standards. (Hedman V.
The actual financial condition
rimary test of worthlessness.
No deduction may bpe zllowed
cene worithless belfore or
ioner, sunra.) The taxpayer
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doneal of Grace Bros. Brewine Company

It hes not been established that the debt in guestion
nad value at the bG%Ll"iﬁﬁ : 1960. By thal Time the obligation
was nine veay 1 n mments had been made on-it. Tbc”p
1s no evi ﬁpAc 'eb,or*‘ financilal condition before lc
such as would ostponing the deduction.

Assuming Tthat the deblt did have velue at The
T 1960, appellant has falled to establish thatl it
bocur vo;' Less in that year. The time of actusl wortnlessness
must be evidenced by some event or substantiel change din the
debtor's "f'cia c tion which adversely affects his ablility
To make e ent v F 25 T.C. 311, off'd, 236
¥,24 959, T appralsa 1 of the collectibility of a
debt does lessness unless supported ov underlying
facts. (M ) B5r., T.C. Memo., Dltu o. 61950,
July 21, ile Threat of bankrupic; 1ndﬁcate< that
the debuor d resist collection, it does not in itself show
.a change of financiel position. Hven an adjudication of
bankruptey, stending alone, mey be insufficient to establisn
the date of worthlessness. P, H, Gill & Sons Forze ¢ dHachine
Yorks, 7 Bo.T.h. 1150y Tavlop~.parton Iron ¢ steel Co., 5 T.C.
768, ) record is completely barren of ovidcnce of &any
ha ris Ffinencial conditlon during 1960. Ve
nder not err in di Sdl]O”Lng the bad
Od 88k

sant o t%c views exnresse T
ile in this proceeding, and good
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Labdemd, pursuaint

o sectic ond Taxation Code, that the
action of the fr Yax Board on the protests of Grace
Bros. Brewing Com ainst proposed assessments of additicnal
franchise tax in nounts of 53,092.60, ol,hoh. WL, end
$1,396,0% for the years 1950, 1961, and 1962, respectively, be
and the same is hereby sustained. - :
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